Chosen problems of law implementation in the contemporary process of building's modernization in Poland. One of the major problems in the contemporary process of building's modernization in Poland is the pluralism of different interpretations of chosen legal terms, existing in the contemporary building code. Incorrect interpretation, results in the incorrect application to the authorities for the proper building permit and as the effect, it causes the lost of time and money. The article tries to identify some of these problems and seeks the solution to solve them, through the evolutionary method of building law creation.
INTRODUCTION
One of the key issues in the process of adaptation and modernization of buildings is the proper legal classification of the planned works and the ability to apply adequate procedures for their approval by the suitable administration body. The inability to use the law in this area or the improper interpretation of the law (or different from the official one, used by the authorities granting the consent -tacit or in the form of an administrative decision), results in the loss of precious time and significant financial resources. This work shall, therefore, refer to the issue of application and creation of the law concerning the adaptation and modernization of buildings in Poland. The carried out studies will investigate the question of any necessary changes in the applicable law and the directions of new legislation for the process of adaptation and modernization of buildings through a comparative analysis of the selected provisions of the law and the ways of their interpretation in the practice of judicial decisions. The issues discussed at this work, due to the need of its brevity, have been fundamentally limited to a selected issue of the Construction Law [1] , and to the changes in this legal act which are currently being planned to be introduced by the Government.
SELECTED PROBLEMS OF APPLICATION OF THE CONSTRUCTION LAW IN THE PROCESS OF ADAPTATION AND MODERNIZATION OF BUILDINGS
In accordance with the general principle enshrined in Art. 28 of the Construction Law, construction works can start only on the basis of a final decision on the construction permit (CP), subject to Articles 29-31. The key issue here is Art. 29 constituting a catalogue of works that do not require an administrative decision, the implementation of which is possible only after a prior notification of intended works or without the notification, as provided by Articles 30 and 31. To present the issues in question, the author selected and analysed two examples of the difficulties in applying the provisions of the existing catalogue of works that are excluded by Article 29 from the rule mentioned in the introduction part.
Examples of problems of legal classification of selected adaptation and modernization works in the context of the provisions of the Construction Law
The first example of the problems of adaptation and modernization of buildings, in the context of the provisions of art. 28 and 29 of the Construction Law, is the issue of the development of internal installations in a building facility. It refers to the construction works related to the extension of the water supply, sewerage, electricity, ventilation, heating or gas installations, both inside the building and outside it, on the owner's premises. The notion of a building expansion included in the definition of "construction" has not been clarified by the legislature, therefore it may, in some cases, be difficult to distinguish from a reconstruction referred to in Article 3 of the Law.
2 . It is also worth noting that in the catalogue of works which do not require a decision of CP, contained in Art. 29, there are currently no provisions concerning the expansion of a building or a construction appliance. If, therefore, the nature of these works was not contained in Art. 29, it consistently can be presumed that these works, in accordance with the general standard resulting from Art. 28, could be commenced only after obtaining the construction permit. This opinion, however, is not always reflected in the decisions of the administrative courts. [3] . These not very obvious interpretations expressed by courts resulted in the fact that while issuing the decision, the officials linked both activities, i.e. the expansion of internal installations and the reconstruction of a building that contains the installation. Stating a priori that in the case of expansion of installation, neither technical parameters nor the utility of the object are changed, the courts ruled out the legal classification of a building expansion as a reconstruction, thus admitting that these works neither require permit nor the notification. Another example of the problems of adaptation and modernization of buildings, is the issue of constructing new separation walls in the existing buildings and thus forming new premises. As in the case of internal installations, also this kind of work is not mentioned by provisions of Art. 29 of the Construction Law, which may indicate that these works require a decision for the construction permit. However, the court's case law in this respect is similar to the previously discussed.
In the judgement of the Provincial Administrative Court based in Gliwice of 30 November 2007, the court stated that "in contrast to the works in the main walls (...), building a partition wall inside a building, forging a hole in it or moving or removing it can not be classified as a reconstruction of a building" [4] . Similarly, the Provincial Administrative Court in Gdańsk in its judgement of 10 October 2012 stated that the work comprising the establishment of partitions "cannot be understood neither as construction works, nor assembly works, nor repair (defined as restoration of the original condition), nor finally demolition" and that these works can not be classified as reconstruction of an existing building since "they change only the internal appearance of the premises, in no way do they change the actual operational or technical parameters of the whole building, and do not affect its volume, building area, height, length, width, number of floors etc." [5] . It is worth noting that the statutory definition of construction works contained in Art. 3, p.7 of the Act, applies only to the construction, and works involving reconstruction, installation, renovation or demolition of a building and not a part of it. So, we can conclude that erecting partition walls with the use of building materials in an existing building can not be called, under the Act, as the construction of these walls. In addition, if we consider that as a result of their erection there is no change in the performance or technical parameters of the existing building, the activities cannot be considered as the reconstruction of the facility, and the records of cited judgements have to be considered valid. However, the problem is that each newly erected partition affects the size of the separated premises, and so it changes, to a lesser or greater extent, operational or technical parameters of the entire object, (just as in the case of expansion of installations) for example by changing the size of the property, the communication space, or the number of its potential users, etc. Thus, the courts' refusals to regard the erection of partition walls or the installation expansion as reconstruction processes, impose a relativistic way of legal assessment of the problem, difficult to accept by designers expecting unambiguous legal interpretations of the design process. The issue of isolation of independent apartments is subject to the Act on the ownership of premises [6] . It is, however, strongly connected with the execution of construction works in a building facility and with the above described issue of the interpretation of Articles 3, 28 and 29 of the Construction Law. Therefore, it also constitutes an important subject of this analysis. The separation of a premise takes place at the request of its owner, who shall submit a project of the newly formed apartment, together with the appurtenant rooms, to the District Governor (Starosta). The project should be drawn up by a person authorized pursuant to the provisions of the Law on Ownership of Premises 5 . The authority issues the appropriate certificate confirming the independence of the premises. This certificate may constitute, subsequently, the legal basis for the sale of the real estate [7] . It is also important that the applicant does not have, in any way, to prove the lawfulness of the work, which resulted in the creation of an independent flat. A person authorized to draft a separation plan, refers only to the existing situation, and the administration has no right to demand, in the process of issuing the certificate, any formal legal documents, other than those mentioned above [8] . This opinion is confirmed by case law. According to the judgement of the Supreme Administrative Court of 8 February 2012 "when issuing a certificate of independence of the premises there is no basis for the application of the criteria under the Act -Construction Law and the regulations implementing that law" [9] , and it is only the Civil Code which constitutes the distinct rules governing the issue of ownership of premises. But since the separation of independent premises is not subject to the Construction Law provisions, and the erection of partition walls can be easily recognized as works not subject to any form of approval by architecturalconstruction authorities, it is even more advisable it to put the question of the validity of the position of the judicial authorities on the development of installations and the erection of walls, described in point 2.1. If a potential investor realizes, in accordance with the decision on the conditions of plot development, a single-family building consisting of two apartments and starts to use it in accordance with the law, and if then, through the erection of additional partition walls, separates another independent premises, he/she will, de facto, realize a multifamily building, contrary to the original decision of the conditions of plot development. Admittedly, in the already cited judgement of Gdańsk Provincial Administrative Court of 2012, the court noted that the building permit will not be required "if the partition wall (...) does not result in the spatial separation of independent premises which are the subject of separate property", however, making the legalization of work subject to the alleged purpose, for which the planned works would serve in the future, seems to result in the excessively complex construction process. To make matters worse, this relativism deprives the authorities of the control over the implementation of investments run by individual investors, which are frequently inconsistent with the purposes determined in the local spatial development plan and determined in the decision on the conditions of plot development or the Local Development Plan.
THE PROBLEMS PRESENTED IN THE CONTEXT OF THE CONTEMPORARY TRENDS OF LAW CHANGES
The above-described problems are integrally linked to the quality of new laws and the ongoing work on the draft of the Code on Architecture and Construction (KBU in Polish) [10] and the amendment of the Construction Law Act [11] . Referring to the described problems (of partition wall erection), the project of the Code (KBU) proposes, through its provisions of Art. 212 and Art. 255, § 2, a mode "the reconstruction of a building" implemented through the notification of construction works requiring the administration's tacit consent. The problem of the expansion of internal installation, and the question of separation of independent premises, have not yet been recognized in the provisions of the draft of the Code. The Codification Commission, at its meeting on September 10, 2014, recognised the problem of misusing the transformation of a singlefamily house into a multi-family house, by separating a large number of new, independent premises. However, there is no binding proposal for legal solutions to this problem in the minutes of the meeting [12] . In parallel with the codification work, the Parliament is working on the government bill amending the Act -Construction Law and some other acts. The original project, according to the government's submission of 26 August 2014, assumed only (via added to Art. 29, paragraph 2, point 1a), the possibility of reconstruction of single-family dwellings, after obtaining the tacit consent of the authority for the notified works. The Parliamentary Subcommittee added, in its meeting in December 2014, the construction permit will not be required for the works involving installations assembly and the reconstruction of all buildings mentioned in art. 29 paragraph 1, as well as the renovation and reconstruction of construction appliances, in addition to the already mentioned reconstruction of single-family dwellings (unless it increases its area of influence). In addition, only the reconstruction of single-family residential buildings would require obtaining tacit consent of administration [13] . The changes, proposed by the Parliamentary Subcommittee, extended the scope of works that do not require the Construction Permit. Construction, expansion or reconstruction of installations, according to the proposed changes do not require even notification. The changes do not refer, however, to all the issues raised in the work. It is still unclear whether construction of partition walls constitutes a reconstruction of the building (then it would require notification or construction permit, depending on the type of building) or whether, according to the court decisions, the issue still depends on the effects which may arise in the future and caused by the erection of these partition walls. The changes in the law also do not meet the expectations as to solving the issue of separating new, independent premises, without checking their compliance with the intended use of land resulting from the local development plan or a decision on the conditions of plot development .
SUMMARY AND CONCLUSIONS
If the implementation of internal installations is possible without any form of administrative consent, which may be the case after the amendment of the Construction Law Act, one of essential legal ambiguities, described in the work, will cease. However, the issue of the erection of partition walls in buildings will still require clarification, because in spite of changes in the law, the legal classification of these works will remain ambiguous. Their implementation has always (even in a small degree) caused changes in technical and performance parameters, and this should result in the fact that these works should be classified as reconstruction. Administrative courts, however, do not always agree with this position, which indicates the need for a systemic solution to the problem. It may be achieved, for example, by adding a definition of "reconstruction of the building" understood as the realization (within the building) of any works using construction materials, which is not refurbishment or construction.
In relation to the separation of independent premises, the described problem should be solved in two ways. On the one hand, the Construction Law and the Law on Spatial Planning and Development [14] should be supplemented by provisions requiring the construction permit, issued in accordance with the local development plan or with the decision of the conditions of the plot development before the separation of the premises. On the other hand, it seems necessary to amend the Law on ownership of premises, enabling the authority issuing the relevant certificate to verify the compliance of the proposed separation with the provisions of the Construction Law. Generally, there is a profound need for a detailed inventory of the problems arising from a variety of interpretations of the provisions of laws. The elimination of these problems may be possible by the evolutionary changes of the law, by narrowing the possibilities of diverse interpretation and standardization of methods of its use. It is also worth considering whether the introduction of an institution issuing binding interpretations of the law, e.g. the Chief Inspector of Construction Supervision, could help solve the problem. At the moment, he/she gives non-binding legal interpretations of the provisions. Against the background of various judgements, the need to elaborate the practice of good application of the law through the development of explicit legislative measures and the minimization of its diverse interpretations is urgent.
